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THE DEVELOPMENT OF THE LAW OF CHARITIES 
IN THE UNITED STATES. 

II. 

The rule adopted by the two classes of states so far consid- 
ered may appear narrow and contracted. • By comparison with 
the third class, consisting fortunately of only one state, these 
views, however, appear to be quite liberal. It must not be forgot- 
ten that charitable gifts by will to corporations in existence at 
the time or to be organized within the period fixed by the statute 
against perpetuities are permitted by the rule in force in both 
these classes. It has remained for a southern state to establish a 
doctrine which holds even such testamentary gifts to be void. 

The state of Mississippi, admitted into the Union in 1817, 
has adopted not less than four constitutions within the first sev- 
enty-five years of its existence as a state. After testamentary 
gifts for the emancipation of slaves had been unheld under the 
second constitution adopted in 1832, 129 after a deed in the Metho- 
dist Episcopal form had been upheld under the third constitution 
adopted in 1868, 130 the state, not yet satisfied with its fundamental 
law, adopted its fourth constitution in 1890. By one of the sec- 
tions of this constitution all testamentary gifts of real estate, or 
money raised by the sale of real estate for charitable purposes, 
were declared void, 131 while in another section every testamen- 
tary gift of personal property given to "any religious or eccle- 
siastical corporation, sole or aggregate, or any religious or eccle- 
siastical society, or to any religious denomination or association" 
either for its own purposes or in trust for general charity was 
equally declared void. 132 These provisions, which were taken 
from the code of the state of 1857, 133 had been omitted from the 
Revised Code of 1880 ; but despite this fact they were now given 
recognition as part of the fundamental law of the state. 131 
Whether or not they can be harmonized with each other is a 

129 Wade v. American Colonization Society (1846) 15 Miss. 663; Lusk 
v. Lewis (1856) 32 Miss. 297; Lewis v. Lusk (1858) 35 Miss. 401. 

«» Kilpatrick v. Graves (1875) 51 Miss. 432. 

131 Sec. 269 Mississippi Constitution of 1890. 

"2 Sec. 270 Mississippi Constitution of 1890. 

133 Rev. Code of Miss., 1857, Ch. 35, Sees. 55 & 56. 

™4 Blackbourn v. Tucker (1895) 72 Miss. 735, 17 So. 737. 
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question. The Supreme Court of the state has striven in vain 
for some principle on which to do this and has been constrained 
to recognize the fact that the subjects of the two sections are 
controlled by divergent words too clear to admit of the same 
construction. 135 

But while the exact meaning of certain terms as used in these 
provisions is obscure, there can be no question of their general 
purpose. "Manifestly, the purpose of the constitution is to pre- 
vent one who will not be charitable at his own expense from 
being so at the expense of his heir at law. One may yet 'sell that 
he hath and give to the poor/ but he may not keep his grip on 
his estate till death relaxes his grasp, and then, at the expense 
of his wife and child, devote it to religious uses." 130 Nor is a 
will made before the adoption of the constitution exempt from its 
provision where the testator has died after that time. 137 

The policy of these provisions is unique and may some day 
be greatly lamented when it will be too late to save the gift which 
may bring the matter to the attention of the public. What hid- 
den influence has put these provisions into the statutes of 1857 
and into the constitution of 1890 does not appear. It is possible 
that the fear that charities thus created would be devoted largely 
to the uplift of the black race may be at the bottom of them. 
If this is the reason, the repeal of the statute in 1880 was cer- 
tainly a progressive move. By parity of reasoning its incorpora- 
tion into the fundamental law of the state in 1890 was a long 
step backward. It is to be hoped that these provisions will even- 
tually be eliminated from the law of Mississippi. 

Of the eight states so far considered three, namely, New 
York,. Michigan and Wisconsin, have fully escaped the toils of 
the narrow minority doctrine, which at one time enmeshed them, 
while three of the remaining five, namely, Virginia, West Virginia 
and Minnesota, have only partially escaped. There can be no 
question, therefore, that the English rule adopted by the great, 
majority of the states is in the ascendency all along the line. 
While the general results in these states is quite uniform there is, 
however, no homogeneity in the development of it. Four distinct 
classes exist as follows: 1, States in which extensive statutes 
have been enacted covering the matter; 2, States in which the 

135 Blackbourn v. Tucker, supra, footnote 134. 

130 Blackbourn v. Tucker, supra, footnote 134, p. 747. 

137 Blackbourn v. Tucker, supra, footnote 134. 
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common law as well as English statutes passed before the first 
settlement in America have been adopted by the legislature; 
3, States which simply adopt the common law without mentioning 
any statute ; 4, States in which the law-making power has ignored 
the matter entirely. 

It has been seen that the immediate reason for the change 
of policy in New York, Michigan and Wisconsin has been cases 
decided or pending in the courts of those states. A similar 
reason can with more or less clearness be discerned for the 
enactment of the various statutes by which the subject has been 
placed beyond the range of dispute in the other states which 
together with the states of New York, Michigan and Wisconsin, 
now form the first class of the majority group as above out- 
lined. Even the very Statute of Elizabeth rested on such a 
reason. The tracing of these reasons is interesting and takes the 
enquirer in some instances back to the very foundation of the 
American colonies. ° 

The first of the American colonies to legislate on the sub- 
ject was Connecticut. By an "ancient statute" 138 passed in 1684, 
but not printed till 1702, and hence generally called the Statute 
of 1702, 139 all estates that had been or would be granted for the 
maintenance of the ministry of the gospel, or of schools of 
learning, or for the relief of the poor or for any other public 
and charitable use were granted according to the true intent 
and meaning of the grantor, and to no other use whatever. 
This statute is still in force 140 and is important "as it declared 
the fixed purpose of the state to preserve estates for charitable 
uses in accordance with the intent of the grantor." 141 Though it 
refers only to grants and does not mention testamentary gifts, 
it has been declared to be a virtual re-enactment of the Statute 
of Elizabeth 142 and to contain more liberal and comprehensive 
provisions to sustain devises than that statute. 143 Under such 
construction it is clear that the policy of the state is removed 
from the domain of discussion, the statute containing "an un- 
mistakable statutory declaration as to the permanent and abid- 

138 Chatham v. Brainerd (1835) 11 Conn. 60, 90. 

isoAdye v. Smith (1876) 44 Conn. 60, 69, 70. 

»° Gen. Stat, of Conn., 1902, Sec. 4024. 

«i Duggan v. Slocum (C. C. A. 1899) 92 Fed. 806, 807, affirming (C C. 
1897) 83 Fed. 244. 

" 2 American Bible Society v. Wetmore (1845) 17 Conn. 181, 187, 189. 

"3 White v. Howard (1871) 38 Conn. 342, 362. 
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ing character of the devotion to the charitable use which attaches 
to gifts intended for such use by the donor." 14 ' 1 

After Portsmouth and Newport, the two competing portions 
of Rhode Island founded in 1638, had united under a voluntary 
agreement in 1640, had received a patent in 1643, had disunited 
in 1651, and reunited in 1654, it was one John Clark who, in 
1663, procured a royal charter for the strife-ridden colony which 
served its pugnacious people as a constitution till 1842, when 
the tragedy of Dorr's rebellion made a new constitution imper- 
atively necessary. John Clark died in 1676, leaving what is 
probably the first charitable testamentary gift in America. In 
172! serious abuses in connection with this trust had come to 
the notice of the public. Accordingly, the colonial legislature 
in 1721 passed a statute whose preamble was almost an exact 
copy of that of the Statute of Elizabeth, omitting only its long 
enumeration of charitable uses and substituting . therefor the 
two uses raised under the will of Clark "for the relief of the 
poor and the bringing up of children to learning." The rem- 
edy, of course, was different from that provided for by the Statute 
of Elizabeth, in that it ended in an appeal to the governor and 
council who were to pass judgment as they thought fit and 
agreeable to equity and good conscience according to the true 
intent and meaning of the donor. 145 

Though it was clear that the short enumeration in this statute 
was not intended to be exclusive, its shortness and generality 
being unlike that of the Statute of Elizabeth, which precluded 
any such construction, 140 the legislature out of great caution in 
1844 amended it by adding to the purposes, 147 thus removing 
any doubt as to the comprehensiveness of the legislative purpose 
which nowj stood as coextensive with that of the Statute of Eliz- 
abeth. In this form the statute reappeared in the revision of 
1857, 148 after which time, however, it disappeared from the 
statute book, having probably served the immediate purpose 
for which it was enacted. But, though its body has shared the 
fate of a multitude of other statutes, its spirit is by no means 

i** Bridgeport Public Library etc. v. Burroughs Home (1912) 85 Conn. 
309, 315, 82 Atl. 582. 

i« Derby v. Derby (1856) 4 R. I. 414, 437-439. 

«o Potter v. Thornton (1862) 7 R. I. 252, 263. 

"* Rev. Public Daws of R. I., 1844, p. 208. 

148 Potter v. Thornton, supra, footnote 146. Ch. 55. 
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extinct, but lives in the decisions of the Rhode Island court 
rendered under, as well as independent of, it. 140 

After North Carolina during the Revolutionary War had 
separated from England, its legislature in 1778 declared all 
such statutes and parts of the common law as had heretofore 
been in force and use not inconsistent with the independence of 
the state to be still in full force. 150 Whether this declaration 
adopts the Statute of Elizabeth or not the court has taken juris- 
diction over charitable trusts by virtue of its ordinary jurisdic- 
tion. Not satisfied, however, with this situation the legislature 
in 183 1 151 and 1832 152 conferred express jurisdiction over chari- 
ties on the courts 103 by passing a statute in which it was pro- 
vided that if property real or personal was granted by deed, 
will or otherwise, "for such charitable purposes as are allowed 
by law" a yearly account was to be made by the clerk of the 
Superior Court of the county, and that if this provision was not 
complied with, action should be begun by the Attorney General. 
This statute, which is still in force, 15 * puts the position of the 
state beyond any doubt and supercedes the Statute of Elizabeth 
though adopting its enumeration as to what uses are to be con- 
sidered as charitable. 155 

When shortly before the adoption of the Federal constitution, 
as the population of what is now Kentucky but what was then 
a part of Virginia rapidly increased, a demand for a separate 
existence as a state was persistently advanced by the hardy set- 
tlors who had gone to the new country in boatloads and was 
granted by Virginia in 1789 and by Congress in 1791. It has been 
seen that Virginia had in 1776 adopted all English statutes made 
prior to the fourth year of James I, which were of a general 
nature and not repugnant to the new situation. 156 On April 
19th, 1792, a few months before the statute just mentioned was 
repealed in Virginia, the new state of Kentucky had adopted its 
first constitution in which it was provided that "all laws now 

™°R. I. Hospital Trust Co. v. Olney (1884) 14 R. I. 449, 452; Pell v. 
Mercer (1884) 14 R. I. 412. 

"o Green v. Allen (1844) 24 Tenn. 170, 233; Iredel's Statutes of North 
Carolina, c. 5, p. 353; Griffin v. Graham (1820) 8 N. C. 96, 132. 

"i Ch. 25, Sec 5. 

1=2 Ch. 14, Sees. 2, 3, 4. 

i" State v. McGowen (1841) 37 N. C. 9, 16. 

i=* Rev. Stat. N. C, 1908, §§ 3922, 3923, 3934. 

i== State v. Gerard (1842) 37 N. C. 210, 219, 220. 

i=o Laws of Va., 1776, c. 5, § 6. 
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in force in the state of Virginia, not inconsistent with this con- 
stitution, which are of a general nature, and not local to the 
eastern part of that state, shall be in force in this state, until 
they shall be altered or repealed by the legislature." 157 Since 
the Statute of Elizabeth is not so peculiar or local in its char- 
acter as to exclude it from adoption under this provision, 158 it 
follows that the new state by implication at the least adopted 
the statute and made it a part of its jurisprudence. 159 

Not satisfied, however, with this situation and with the evi- 
dent purpose of preventing the accumulation in the hands of the 
churches of large landed estates, 100 the legislature in 1852 con- 
structively abolished the statute but at once in "American 
phase" 191 re-enacted it, adopting substantially its enumeration 
of charitable purposes, but amplifying this list by adding to it the 
words "any other charitable or humane purpose." In addition 
it was expressly provided that no charity should be defeated by 
the want of a trustee and that churches be limited to fifty acres 
of land. 162 The American phase already referred to was clearly 
brought to the surface by an amendment made in 1893 by which 
it was provided that the instrument creating a charitable trust 
must point out "with reasonable certainty the purpose of the 
charity and the beneficiaries thereof." 163 

It is quite clear that this statute is a conservative enactment. 
It does not put charitable uses upon the same basis as private 
trusts. It does not make them void as perpetuities. It does 
not require them to be so definite as to be valid as private trusts. 
But it does require a reasonable certainty and thus cuts off the 
outgrowth of the English statute caused by the royal prerogative 
under which a mere intimation that the testator had some sort 
of charitable design was sufficient to bring the power of the 
court into action to devise a scheme to effectuate such design. 16 * 

*« Kentucky Constitution of 1792, Sec. 6, Art. 8. 

«8Gass v. Wilhite (1834) 32 Ky. *170, *177. 

150 Moore v. Moore (1836) 34 Ky. *354, *362; see Lathrop v. Commer- 
cial Bank (1839) 38 Ky. *114, *121; Attorney General v. Wallace (1847) 
46 Ky. 611, 617. 

«o Kinney v. Kinney (1888) 86 Ky. 610, 612, 6 S. W. 593. 

"iCromie v. Louisville Orphan's Home Society (1867) 66 Ky. 365, 
374; Coleman v. O'Leary's Exec'r. (1902) 114 Ky. 388, 413, 70 S. W. 1068. 

i«2 Rev. Stat, 1852, p. 170. 

103 Ky. Stat. § 317. The entire statute is still in force. Sections 317 
to 319, Carroll's Kentucky Statutes of 1915. Crawford's Heirs v. Thomas 
(1902) 114 Ky. 484, 491, 54 S. W. 197. 

is* Coleman v. O'Leary's Ex'rs., supra, footnote 161. 
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A similar statute enacted in other jurisdictions would do much 
to clarify the situation in regard to this important subject. 

The Supreme Court of Georgia in 1848 declared that the 
Statute of Elizabeth and its construction had been brought over 
from England by the colonists who had founded the new state 
and that its principles were applicable, since the colony had 
been founded in charity, though its forms and proceedings were 
not intended to be adopted. 185 In 1858, the same court held 
that a gift "for poor orphan children" of a certain county was 
void on account of the uncertainty of its beneficiaries. 160 The 
court, overlooking or disregarding both its former decision and 
the fact that Maryland had adopted a rule which barred all 
application of the English charity doctrine, based its decision 
on the leading Maryland case on charitable trusts. 167 The tend- 
ency of the court thus exhibited to adopt the Maryland rule 
quickly received the proper legislative check. In the Code of 
Georgia of 1861, a chapter appeared in which charities were 
denned by enumeration, their cy pres application was provided 
for, and it was declared that equity "has jurisdiction to carry 
into effect the charitable bequest of a testator, or founder or 
donor where the same are definite and specific in their objects 
and capable of being executed." 168 When this statute came up 
for construction in 1872, the court entered fully into its spirit, 
refused to hold that the requirement that such bequest must 
be definite and specific in its object, called for the same amount 
of certainty necessary in private trusts and held that it was 
inserted merely to keep out such indefinite trusts as were in 
England administered under the royal prerogative. 169 The 
English law of charities has thus been fully adopted in Georgia 
"as far as is compatible with a free government where no royal 
prerogative is exercised." 170 

When Louisiana became a state in 1812, its constitution har- 
monized the old civil law established in its territory during the 
Spanish and French dominion with the principles of the common 
law and with republican institutions, and as thus harmonized 

"s Beall v. Fox (1848) 4 Ga. 404, 422. 

ie«Beall v. Drane (1858) 25 Ga. 430. 

™ T Dashiel v. Attorney General (Md. 1822) 5 Har. & John. 392. 

«* Code of Georgia, 1861, p. 568. This statute is still in force. Park's 
Ann. Code of Ga., §§ 4603-4608. 

">» Newson v. Starke (1872) 46 Ga. 88. 

"o Jones v. Habersham (1882) 107 U. S. 174, 180, 2 Sup. Ct. 336, 
affirming Fed. Cas. No. 7465. 
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continued this law in force. In consequence, both the written 
and unwritten law of the state has a flavor which appears exotic 
to the common law lawyer and can with difficulty only be com- 
prehended by him. This is true particularly in regard to the 
legal doctrines applicable to trust relations and life estates. 
These known to the civil law respectively as fidei commissi and 
substitutions 171 were by the Code of 1818 prohibited so that 
"every disposition, by which the donee, the heir or legatee is 
charged to preserve for or to return a thing to a third person, 
is null even with regard to the donee, the instituted heir or the 
legatee." 172 This prohibition was established in the interest of 
public order and state policy and embraces within its scope the 
trust estates of the common law. 173 Its object is "to prevent 
property from being tied up for a length of time in the hands 
of individuals, and placed out of the reach of commerce." 174 It 
prevents a testator from fettering the dominion of the almoner 
of his bounty over property given by him and thus complicates 
the simple tenures which alone are permissible in Louisiana. 175 
Hence, a testator cannot confer discretion on his executors to 
select the class 176 or institution 177 to be benefited by his gift, nor 
can he give Louisiana real estate to trustees to build a college 
in another state. 178 Provisions which in common law states 
would be construed as creating trusts will, however, in Louis- 
iana be construed as mere directions, 170 so that a devise to an 
incorporated Masonic Lodge "desiring and requesting" that it 
be used "for the support and education of necessitous widows 
and orphans of deceased Masons" created a valid charity. 180 
Very little of the "curious learning" of the chancery courts of 
common law states thus had any application to Louisiana, 181 till 
the legislature took action in 1882. 

"i Succession of Meunier (1899) 52 La. Ann. 79, 85, 26 So. 776. 
i™ Art. 1507 (1520 in the Civil Code of 1913). 
173 Succession of Meunier, supra, footnote 171, p. 83. 
17 *Mathun'n v. Livaudais (1827) 5 Mart. (N. S.) *301, cited 1913; Suc- 
cession of Villa (1913) 132 La. 714, 719, 61 So. 765. 

176 Society for the Relief of Destitute Orphan Boys v. New Orleans 
(1857) 12 La. Ann. *62, *67. 

178 Succession of Burke (1899) 51 La. Ann. 538, 25 So. 387; Succession 
of McCloskey (1900) 52 La. Ann. 1122, 1124, 27 So. 705. 

177 New Orleans v. Hardie (1891) 43 La. Ann. *251, 9 So. 12. 
«s Succession of Franklin (1852) 7 La. Ann. *395. 

170 Succession of Meunier, supra, footnote 171. 

iso Williams v. Western Star Masonic Lodge (1886) 38 La. Ann. *620. 

"iFink v. Fink (1857) 12 La. Ann. *301, *321. 
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But while trusts in both the common and civil law sense 
were abolished by this statute, it must not be supposed that 
charities went to the wall with this abolition. 182 Under the 
civil law conception a charity is considered as a gift to the 
public with an implied condition that it will be accepted by the 
public authorities. The view was expressed by that court that 
when a testator is desirous of becoming the founder of a char- 
itable or educational institution, he does so on the implied con- 
dition that the state will ratify and confirm his benevolent inten- 
tions. If the confirmation is withheld the will is defeated; but, 
if granted, it operates like the accomplishment of all suspensive 
conditions whether express or implied, and has a retroactive 
effect. 183 This ratification or confirmation may be, and usually 
is, made in advance by conferring the power to take such a gift 
on a municipality or a private charitable corporation. Says the 
Louisiana Code: "Donations made for the benefit of a hos- 
pital, of the poor community, or of establishments of public 
utility, shall be accepted by the administrators of such com- 
munities or establishments." 181 Under this article the city of 
New Orleans has been held to be competent to claim and receive 
a legacy "aux orphelins aux de la Premiere Municipalite." 185 
The same had been held in regard to an incorporated society for 
the relief of destitute orphan boys. 180 This ratification may, of 
course, be made ex post facto by creating the corporation con- 
templated by the testator. Under this rule a gift direct to a 
very indefinite class of beneficiaries may be upheld in the state. 
It is no objection to the validity of a legacy to pious uses that 
it is for the benefit of the poor even without designation of 
locality. 187 Gifts for dowries of young ladies of certain parishes 
of Audi (1887) 39 La. Ann. *1043, *1045, 3 So. 227. 
to encourage their marriages have, therefore, been recognized 
by the legislature in 1837. 188 

The legislation of 1882 has already been referred to. This 
constituted a marked departure from the beaten path so far 

«2 Milne v. Milne (1841) 17 La. *A6, *S7. 

183 Succession of Franklin, supra, footnote 178, dissenting opinion by 
Preston, J. 

is* Article 1549, Civil Code of La. 

185 Succession of Mary (La. 1842) 2 Rob. *438, *440. 

i8« Society for the Relief of Destitute Orphan Boys v. New Orleans, 
supra, footnote 175. 

287 State v. McDonogh (1853) 8 La. Ann. *171, cited 1887; Succession 

188 Milne v. Milne, supra, footnote 182. 
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followed in the state exempting as it did charitable gifts to trus- 
tees for educational, literary or charitable institutions already 
established or to be founded from the operation of the laws of 
the state relative to iidei commissa. 1 * 9 "This departure from, 
or rather modification of, the ancient policy of the law was 
coincident with the munificent dispositions made, or then about 
to be made, by the venerable and philanthropic Paul Tulane, 
for the laudable purpose of founding in the city of New Orleans, 
where his active life had been spent and his fortune amassed, a 
great university, which, bearing his name, stands today alike a 
justification of the aforesaid modification of the law of trusts, 
a monument to his memory, and a blessing to mankind." 100 
This statute brings the law of Louisiana into substantial accord 
with that of other states though minor differences still exist and 
will continue to exist for some time at least. 

When William Penn in 1681- received the charter of the col- 
ony of Pennsylvania the conditions in the infant frontier com- 
munity were primitive in the extreme. The lives of all its early 
settlers were necessarily marked by a severe simplicity which 
enabled them to do without many institutions which are now 
deemed absolutely indispensible. While charities of the educa- 
tional and eleemosynary kind were few and far between, pious 
and religious uses, however, soon became correspondingly fre- 
quent. In every part of the province valuable bequests were 
made to such uses by men ignorant of the niceties of expression 
necessary to accomplish their object at the common law. These 
by one means or another were uniformly sustained, resulting as 
in a usage which eventually received the sanction of law resting as 
it did' "on the basis of all our laws of domestic origin — the leg- 
islation of common consent." 101 

Recognizing this state of facts the colonial legislature as 
early as 1730 passed an act ratifying and confirming gifts "to 
any person or persons in trust, for sites of churches, house of 
religious worship, schools, almshouses and for burying grounds 
or for any of them" and declared that such gifts should be "for 
the sole use, benefit and behoof of the said respective societies, 
who have been in the- peaceable possession of the same for the 
space of twenty-one years." 102 While the Statute of Elizabeth 

189 Act No. 124, Acts of 1882. 

190 Succession of Meunier, supra, footnote 171, p. 84. 
i9i Witman v. Lex (Pa. 1827) 17 S. & R. 88, 92. 

"2 1 Sm. L. 192, § 2. 
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was repeatedly held not to be in force in the state 193 because its 
peculiar machinery was wholly inapplicable to its institutions, 194 
its conservative provisions 195 consisting of the principles applied 
by chancery in England were recognized as in force by common 
usage and constitutional provision 190 and were useful as an aid 
in defining a charity. 197 

In 1855 the legislature of the state launched upon a policy of 
extensive statutory regulation of this subject. Foreign corpo- 
rations and foreign governments, potentates and powers were 
forbidden to acquire any real estate in the state unless specific- 
ally authorized to do so by the laws of the commonwealth. The 
attestation of two creditable and at the time disinterested wit- 
nesses was required to a deed or will creating a charity which 
was required to be executed at least one month before the 
donor's death. The annual income of unincorporated charitable 
societies and accumulations of interest in their behalf were lim- 
ited ; provision was made in regard to the manner in which such 
amounts were to be ascertained, and the auditor general of the 
state was given authority to ascertain the facts in any particular 
case. Property found to be held in contravention of the statute 
was to escheat to the state to be held by the state treasurer that 
the same might be applied by the legislature "to objects within 
the purpose of the trust thereof should such object arise or to 
other objects as near as practicable to the intent of such trust." 108 

These provisions have since been extensively amended. In 
1876 it was provided that if the beneficiaries of a charitable 
trust should become extinct and there were no heirs to claim 
the property, the trustees might make application to the courts 
for directions as to a cy pres application of it — which directions 
the court was given power to grant. 199 In 1885 it was enacted 
that property covered by a void charitable trust should pass to 
the heirs or next of kin as if no will had been made. 200 This 
statute proved a source of trouble. Consequently, it was pro- 
vided in 1889 that no charitable trust should fail for the want 

"3 Thomas v. Ellmaker (Pa. 1844) 3 Clark *190. 
i94/ H re Pepper (Pa. 1850) 1 Pars. Eq. Cas. 436, 450. 
i9= Price v. Maxwell (1857) 28 Pa. 23, 35. 

19 <> Bethlehem Borough v. Perseverance Fire Co. (1876) 81 Pa. 445, 
457; Zimmerman v. Anders (Pa. 1843) 6 Watts & S. 218. 

«?/„ re Kimberly's Estate (1915) 249 Pa. 483, 487, 488, 95 Atl. 86. 
198 Laws of Pa., 1855, No. 347, p. 328. 
« e Laws of Pa., 1876, No. 205, p. 211. 
2oo Laws of Pa., 1885, No. 184, p. 259. 
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of a trustee or because its object had ceased or depended upon 
the discretion of the last trustee or was given in perpetuity or 
in excess of the annual value limited by law, but that the court 
should. supply the trustee and, as far as it could be ascertained, 
carry out the donor's intent consistent with law and equity. 201 
In the same year the clear yearly value of real estate which 
charitable associations were authorized to hold was fixed at 
$30,000, 202 and four years later machinery was provided through 
which such amount could be increased. 203 In 1895 the legisla- 
tion of 1889 in regard to the cy pres doctrine was supplemented 
and the respective jurisdiction in the matter of courts on the 
one hand and of the legislature on the other was fixed and 
determined. 20 * Finally, a disinterested witness within the mean- 
ing of the mortmain provisions of this legislation was defined in 

19H.205 

It is entirely clear that the two principal results obtained by 
this legislation relate to mortmain limitations placed upon 
donors and to the application to charities of the cy pres doc- 
trine. These two results are interdependent. Safeguards are 
thrown around the action of donors by the mortmain provisions 
with a view to prevent any undue action on their part. Where, 
however, a charity is once created it is protected henceforth 
from the designs of the heirs by an extended application of the 
cy pres doctrine. Unless therefore an express condition of re- 
verter is attached to a charitable gift and the facts on which the 
condition is to become effective have happened, 200 the property 
given to charity will retain the indelible stamp of the trust, 207 
whether it is personalty or real estate, 208 and cannot be reclaimed 
by the heirs. 200 Where its immediate object has failed, the rec- 
ommendations of the contributors are not absolutely controlling 
on the court though entitled to respect and weight. 210 A direc- 
tion that certain property is to be "appropriated to foreign mis- 
sionary work" has, therefore, been carried out under this 

2" 1 Laws of Pa., 1889, No. 193, p. 173. 

202 Laws of Pa., 1889, No. 40, p. 42. 

203 Laws of Pa., 1893, No. 260, p. 324. 

204 Laws of Pa., 1895, No. 89, p. 114. 

205 La WS of Pa., 1911, p. 702. 

2oa Seitz v. Seitz (Pa. 1889) 17 Atl. 229. 

2ot Jones v. Renshaw (1889) 130 Pa. 327, 18 Atl. 651. 

208 /„ re Cowan's Estate (1895) 4 Pa. Dist. Rep. 435. 

209 Appeal of Curran (Pa. 1884) 4 Penny. 331, affirming 15 Phila. 84. 

210 Commonwealth v. Pauline Home (1891) 141 Pa. 537, 21 Atl. 661. 
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statute 311 and a gift to a Pauline Temporary Home has been 
applied to a children's aid society. 212 Through statutory enact- 
ment a cy pres doctrine has been developed which comes rather 
close to the doctrine in vogue in England and certainly goes far 
beyond the doctrine as recognized in any other state of the 
American Union. 

When the break between England and the thirteen colonies 
occurred in 1776, the question of the effect of the Declaration 
of Independence on the statute and common law of England, 
which had heretofore passed current in America, at once pre- 
sented itself for consideration and was indeed a matter of the 
gravest importance. None of the colonies had anything like a 
code of its own. The necessity of adopting the written and 
unwritten law of England in whole or part was obvious. Ac- 
cordingly, the matter was attended to by provisions inserted in 
the constitutions of Maryland in 1776, 213 of New York in 
1777, 214 of Massachusetts in 1780, 215 and by a statute passed by 
North Carolina in 1778, 210 and by Virginia in 1776, 21T which 
Virginia statute was incorporated by reference in the Kentucky 
constitution when this daughter of the old dominion state as- 
sumed statehood in 1792. 218 These provisions, while widely dif- 
fering in form, substantially agreed in adopting all English stat- 
utes made in aid of or to supply the defects of the common law 
enacted prior to the fourth year of James I (the time of the 
first settlement of Virginia in 1606) if those statutes were of a 
general nature, not local to that Kingdom, and at the same time 
consistent with the new situation in America. While these pro- 
visions were later nullified in New York, Virginia and Mary- 
land and superceded as far as the Statute of Elizabeth is con- 
cerned in North Carolina and Kentucky, they have remained 
in force in Massachusetts and have exercised an important 
influence on the legislation of a number of other important 
states. 

When the pilgrim fathers inaugurated the history of Mas- 
sachusetts by landing in 1620 at Plymouth Rock, they com- 

2 " Presbyterian Board of Foreign Missions v. Culp (1892) 151 Ta. 467. 

212 Attorney General v. Pauline Temporary Home, supra, footnote 210. 

213 See Bills of Rights, § 3. 
2 " Section 35. 

"= Ch. 6, § 6. 

=10 Ch. 5 N. and C. 438. 

2 " Ch. 5, § 6, Laws of 1776. 

21 » Constitution of 1792, § 6, Art. 8. 
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pleted their perilous journey in the Mayflower "as British sub- 
jects, submitting to the obligations and claiming the protection 
and privileges of the laws of England, as they then stood. All 
the statutes of the realm, previously made, especially those alter- 
ing, modifying, or declaring the common law, were included 
with and adopted as a part of that code." 210 By an act passed 
soon after the granting of the provincial charter in 1691 all 
laws and ordinances in existence under the late, colonial gov- 
ernment were continued in force. 220 This policy was perpet- 
uated by the constitution of 1780 which is still in force and 
which provides that "all the laws which have heretofore been 
adopted, used and approved in the Province, Colony or State 
of Massachusetts Bay, and usually practiced on in the courts 
of law, shall still remain and be in full force, until altered or 
repealed by the legislature." 221 Under this express authority 
the Statute of Elizabeth as stated by the Massachusetts court, 
having been made by way of declaration and amendment of 
the common law, has been acted upon in the commonwealth as 
far as it is applicable to the state and its conditions, and as far 
as its judicial tribunals have been competent in point of juris- 
diction to execute and carry its provisions into effect. 222 The 
statute, therefore, is a part of the local law as far as to ascer- 
tain what shall be considered as a' charitable gift, 223 but not so 
far as it confers powers on tribunals unknown in the state. 224 

Five years before Indiana was carved out of the North- 
western Territory, such territory had adopted the common law 
of England. 225 It was but natural that Indiana should follow 
this example. Accordingly, the new territory passed a statute in 
1807, which is still in force in the state 220 and which adopts all 
general English statutes passed prior to the year 1606 which 
are not local in their application. The question whether the 
Statute of Elizabeth is in force under this enactment has re- 
ceived elaborate discussion in the state. After the court had 
declared in 1846 that it could not believe that the legislature 
intended to exclude the statute from the provisions of this 

210 Going v. Emery (1834) 33 Mass. 107, 115. 

220 Going v. Emery, supra, footnote 219. 

221 Ch. 6, § 6. 

222 Sanderson v. White (1836) 35 Mass. 328, 333. 

223 Minot v. Attorney-General (1905) 189 Mass. 176, 180, 75 N. E. 14°. 

224 Going v. Emery, supra, footnote 219. 

22 »McCord v. Ochiltree (Ind. 1846) 8 Blackf. *15, *'.9. 

22 « Burns Ann. Ind. Stat, 1914, § 236. 
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act, 227 it experienced considerable difficulty in 1871 on the ques- 
tion whether or not the Statute of Elizabeth was not "local" 
in its provisions. It was, therefore, correctly held that such 
statute, as far as its remedial provisions were concerned, had 
not been adopted since "the persons selected and the machinery 
provided for the enforcement of the new remedy were local to 
the kingdom of Great Britain, and have no existence in this 
State, and are wholly unsuited to our laws, institutions and 
modes of administering justice." 228 In view of this decision 
the court in 1876 intimated in broad language that the Statute 
of Elizabeth was not in force in the state. 229 When finally, in 
1882, counsel vigorously contended that a thesis maintaining 
that only so much of the early case as held the statute not to be 
in force had been overruled in the cases just mentioned would 
involve an unheard of "judicial somersault," the court agreed 
with counsel "that the English statute of charitable uses, ex- 
cept, perhaps, as it may serve to indicate or define what are 
charities, is not in force here; because its provisions and ma- 
chinery are local to the kingdom of Great Britain and are not 
applicable here." 230 There can be, therefore, no question but 
that the English charity doctrine is in force under the Indiana 
statute. 

The other states which have thus adopted the Statute of 
Elizabeth deserve but shorter treatment as the matter has re- 
ceived but limited consideration. In 1816, five years before 
becoming a state through the Missouri compromise, the then 
Territory of Missouri enacted this statute, 231 which is still in 
force in the state. 232 The Missouri courts while they do not 
deny that the Statute of Eliabeth is in force under this law 233 
have placed the emphasis on the inherent power of equity over 
charitable trusts independent of it, 234 declaring that the details 
of the statute are wholly inapplicable, though recognizing that 
the statute as far as it declares what are existing charities has 

227 McCord v. Ochiltree, supra, footnote 225; see Richmond v. State 
(1854) 5 Ind. 334, 336. 

"8 Grimes v. Harmon (1871) 35 Ind. 198, 243, 244, 250. 

228 Lagrange County v, Rogers (1876) 55 Ind. 297, 300. 

2 s° Esrkine v. Whitehead (1882) 84 Ind. 357, 364. 

23i Chambers v. St. Louis (1860) 29 Mo. 543, 586. 

232 Rev. Stat. Mo., 1909, § 8047. 

2 *3 Buchanan v. Kennard (1911) 234 Mo. 117, 134, 136 S. W. 415. 

"4 Lackland v. Walker (1899) 151 Mo. 210, 242, 52 S. W. 414. 
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been quite influential. 235 In Illinois such adoption statute was 
passed in 1845 and is still in force. 230 Acting under this statute, 
though not specically mentioning it, the courts of Illinois have 
uniformly declared that the Statute of Elizabeth forms a part 
of the common law of the state, 237 and has not been repealed by 
the statutes for the regulation and maintenance of state char- 
itable institutions. 238 

In Arkansas such adoption statute was passed at an early 
date 239 and as declared by the supreme court has made the 
Statute of Elizabeth a "part of the common law inherited from 
the mother country." 240 In Colorado such statute was passed in 
1861, was repealed and re-enacted in 1868, is in force today 241 
and incorporates the Statute of Elizabeth into the state's juris- 
prudence as far as that statute indicates what are charitable 
trust and as far as it gives validity to gifts for such uses. 242 
The statute has also been passed in Wyoming, but has not re- 
ceived any judicial construction. 243 In Florida the statute has 
been made to include the English statutes passed prior to 
1776. 244 The only case arising in that state has not referred 
to this statute. Its decision, however, would indicate that the 
Statute of Elizabeth is considered to be in force in the state. 245 

There was good reason why a number of states during the 
Revolutionary War should expressly continue in force not only 
the common law of England, but also its statutes as far as they 
were applicable to American conditions. The English statutes 
were needed because these states had, during their colonial 
existence, created no written law designed to take or capable 
of taking their place. An entirely different situation has con- 
fronted a number of states whose admission into the Union has 
been of a comparatively recent date and who, through a some- 

235 Howe v. Wilson (1887) 91 Mo. 45, 49, 3 S. W. 390. 

2" Courtney's 111. Stat, 1916, Ch. 35. 

23'Heuser v. Harris (1867) 42 111. 425, 429; Andrews v. Andrews 
(1884) 110 111. 223, 230; Hunt v. Fowler (1887) 121 111. 269, 276; Hoeffer 
v. Clogan (1898) 171 111. 462, 467; Welch v. Caldwell (1907) 226 111. 488, 
497, 80 N. E. 1014. 

ass Crerar v. Williams (1893) 145 111. 625, 644, 34 N. E. 467, affirming 
44 111. App. 497. 

239Kirby's Dig. of the Stat., 1904, § 623. 

2« Biscoe v. Thweatt (1905) 74 Ark. 545, 549, 86 S. W. 432. 

2ii Mills Ann. Stat, of Colo., 1912, § 6992. 

2« Clayton v. Hallett (1902) 30 Colo. 231, 247, 70 Pac. 429. 

243 Wyo. Comp. Stat., § 3588. 

2" Fla. Comp. Laws, § 59. 

2« Lewis v. Gaillard (1911) 61 Fla. 819, 841, 56 So. 281. 
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what extended territorial existence, had at the time of their 
admission acquired a code of their own, thus making the adop- 
tion of the English statutes a matter of minor importance. Two 
older states, Alabama and Vermont, must also be included at this 
place. Accordingly, statutes adopting merely the common law 
which is applicable to their condition and not in conflict with 
their constitutions has been passed by Alabama 2 " and Ver- 
mont, 247 and by Arizona, 248 California, 213 Idaho, 250 Kansas, 251 
Montana, 252 Nebraska, 253 Nevada, 254 New Mexico, 255 North 
Dakota, 256 Oklahoma, 257 South Dakota, 258 Utah, 259 and Wash- 
ington. 260 

There can be no question but that the English charity doc- 
trine prevails in the two older states of Vermont 201 and Ala- 
bama. 202 While the subject has remained dormant in a number 
of the other states as far as any judicial action is concerned, 
others, such as California, 203 Kansas, 204 New Mexico, 265 North 
Dakota, 200 Utah, 207 and Washington, 208 have had occasion to 

«o Code of Ala., 1907, § 12. 

2" Public Stat, of Vt., § 1221. 

2«Rev. Stat, of Ariz., 1913 Civil Code, § 5SSS. 

2*3 Political Code, § 4468. 

25 » Rev. Code of Ida., § 18. 

2=i Kan. Gen. Stat, 1905, § 8746 (§ 3, c. 119, Gen. Stat., 1868). 

252 Rev. Codes of Mont., 1907, § 6213. 

253 Corbey's Ann. Stat, of Neb., § 69SS. 
2 " Rev. Laws of Nev., 1912, § S474. 

255 N ew Mex. Stat. Ann., 1915, § 1354. 

25< 5 Comp. Laws of N. D., 1913, § 4331. 

2" Gen. Stat, of Okla., 1908, § 4973. 

2=8 Civil Code Comp. Laws of S. D., 1910, § 6. 

2=» Comp. Laws of Utah, 1907, § 24S8. 

2<io pierce Washington Code 81, § 1. 

2oi Burr v. Smith (1835) 7 Vt. 241, 283; see In re Curtis Estate (1915) 
88 Vt. 445, 450, 92 Ati. 965. 

2 «2 Carter v. Balfour (1851) 19 Ala. 814, 829; see Johnson v. Holifieid 
(1885) 79 Ala. 423, 426. 

2 <" In re Hinkley (1881) 58 Gal. 457, 504, 505. 

2M Harrison v. Brophy (1898) 59 Kan. 1, 51 Pac. 883; Troutman v. 
De Boissiere Odd Fellowsi Home & Industrial School Ass'n. (Kan. 1901) 
64 Pac. 33; Washburn College v. O'Hara (1907) 75 Kan. 700, 90 Pac. 234; 
Ingleside v. Nation (1910) 83 Kan. 172, 109 Pac. 984. 

20s Board of Education v. School District No. 5 (1916) 21 N. Mex. 
624, 157 Pac. 668. 

2<s<iHagen v. Sacrison (1909) 19 N. D. 160, 123 N. W. 518. 

20^ United States v. Church (1892) 8 Utah 310, 31 Pac. 436; Staines v. 
Burton (1898) 17 Utah 331, 53 Pac. 1015; Mansfield v. Neff (1913) 43 
Utah 258, 134 Pac. 1160. 

2«8 /« re Stewart's Estate (1901) 26 Wash. 32, 38, 66 Pac. 148, 67 Pac. 
723. 
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pass on the question and have invariably adopted the English 
charity doctrine though not mentioning their own statute. The 
state statute has been referred to by the Nebraska court in cases 
which take the position that the provisions of the Statute of 
Elizabeth are not enforceable in the state, but that its courts 
have, in the administration of testamentary uses, power equal 
to that which was possessed by the English courts and that, 
hence, bequests for charitable purposes will be viewed with 
favor and carried into effect if the same can be done consist- 
ently with established principles. 200 In view of these decisions, 
in view of the decisions of states which have no statute what- 
soever hereinafter referred to, and in view of the general trend 
in the direction of the English charity doctrine, there can be 
little doubt but that the courts of those states which have such 
a statute but have not yet applied the same to the Statute of 
Elizabeth or the English charity doctrine independent of the 
statute, namely, Arizona, Idaho, Montana, Nevada, Oklahoma 
and South Dakota, will adopt the English rule when the matter is 
presented to them as it will be at some time. 

It has been seen that the subject of charity has been very 
vitally affected in the various American states by statutory enact- 
ments and constitutional provisions. In fact, any aberation 
from the English doctrine has been due to legislative interfer- 
ence or to constitutional provisions. In a few states the legis- 
lature has righted its own mistakes, while in others it has put 
the matter beyond dispute, by extensive statutes covering the 
entire subject. In almost one-half of the states, however, the 
legislature has done nothing of any consequence except that it 
has adopted the English common law or both the English stat- 
utes and such common law. This leaves 3. group of states in 
which it has not even done this, but has entirely ignored the 
subject. This group comprehends old and new states, though, 
in some of the latter, statutes of parent states have had consid- 
erable influence. 

The original states in which no statute regulating the matter 
has been passed are Delaware, New Hampshire, New Jersey 
and South Carolina. Despite this fact, the Delaware courts 
enforce the English charity doctrine on the ground that the 
jurisdiction of the English court of chancery over charitable 

2o» In re Nilson's Estate (1908) 81 Neb. 809, 813. 116 N. W. 971; St. 
James Orphan Asylum v. Shelby (1900) 60 Neb. 796, 801, 802, 84 N. W. 
273. 
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trusts existed independently of that statute and that it is this 
jurisdiction which was inherited by the state. 270 In New Jersey 
the courts have uniformly maintained the proposition that the 
Statute of Elizabeth is not in force, 271 but that there is no 
difference whatever between the common law of England, 
founded in part on the statute, and the law of the state in regard 
to what constitutes a charity. 272 In South Carolina the court 
even on the supposition that the jurisdiction over charities did 
not exist before the Statute of Elizabeth, has held that it has 
grown up since, and that it has become so firmly established as 
to be authoritative in the state under the chancellor's own proper 
chancery jurisdiction independent of the Statute of Elizabeth. 273 
In New Hampshire the court has taken notice that the statute 
has not been repealed, 271 and that the state has adopted no regu- 
lation, statutory or constitutional, concerning charities, 275 and 
from this has drawn the conclusion that the matter is governed 
by the established principles of the common law over which its 
courts have taken original and inherent jurisdiction independent 
of the statute. 276 Of course where such principles are in any case 
clearly inapplicable to the state's institutions, they will be dis- 
regarded. 277 

It is a very natural thing that when a new state is carved out 
of an old one, the laws in force in the older state should exercise 
a strong influence on the budding jurisprudence of the new 
state. There must be some rule by which to decide, and none 
is closer at hand, easier to reach and better understood than that 
which prevails in the parent state. To this the doctrine of 
charities forms no exception. Accordingly, two states, Maine 
and Tennessee, have been influenced by the statutes of Massa- 
chusetts and North Carolina, respectively, though these statutes 
have not formally been re-enacted by them. 

While Tennessee was still a part of North Carolina, that 

27 °Doughten v. Vandever (1875) 5 Del. Ch. 51, 63. 

2'iNorris v. Thomson (1868) 19 N. J. Eq. 307, 312, aff'd. (1869) 20 
N. T- Eq. 489; Hesketh v. Murphy (1882) 36 N. J. Eq. 304, 306, affirming 
(1882) 35 N. J. Eq. 23. 

2"MacKenzie v. Presbytery of Jersey City (1905) 67 N. J. Eq. 652, 
664, 665, 61 Atl. 1027. 

273 Attorney General v. Jolly (S. C. 1844) 1 Rich. Eq. *99, *107. 

2 ™Haynes v. Carr (1901) 70 N. H. 463, 483. 

275 Union Baptist Society v. Candia (1819) 2 N. H. 20, 21. 

27 « Webster v. Sughrow (1898) 69 N. H. 380, 381 ; Goodale v. Moonev 
(1881) 60 N. H. 528, 533. 

277 Union Baptist Society v. Candia, supra, footnote 275. 
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state in 1778 adopted all such English statutes as were consistent 
with the freedom and independence of the state and its form 
ofi government. 278 This fact, as well as the settled doc- 
trine that English statutes, passed before the emigration 
of our ancestors, which were applicable to our situation 
and government, constitute a part of the common law of this 
country, 279 could not but exercise a great influence over the 
courts of Tennessee after the "territory south of the Ohio" had 
become a sovereign state in 1796. Outside of the North Carolina 
act just mentioned, the Tennessee court, however, has been left 
without the aid of legislative enactments, and has thus been 
thrown altogether upon the common law, English statutes and 
English expositions of them as the sources of information on 
the subject. It has, accordingly, held that the practice of the 
chancellor under the Statute of Elizabeth is not to be followed 280 
and that only those powers over charities exercised by the chan- 
cellor by virtue of his judicial powers (as distinguished from 
his legislative and delegated powers) are in force in the state. 281 
While holding that the Statute of Elizabeth as such is not in 
force, it has been held that such of its conservative provisions as 
were law before enactment, remained in force, not because of 
the statute, but because they were embodied in a statute which 
could not be carried out for want of the necessary machinery. 282 
When Maine in 1820, under the Missouri Compromise, was ad- 
mitted to statehood, it naturally retained a great deal of the law 
of Massachusetts, of which state it had since 1660 been a part 
under the name of the "District of Maine." Among the law 
thus inherited from the mother state was the Statute of Eliza- 
beth which formed "in principal and substance a part of the law 
of Massachusetts." 283 Accordingly, the statute is regarded as a 
part of the common law of the state, 284 though this refers only 
to its general provisions. 285 Even as to these, however, the pow- 
ers of the Maine courts have been stated to have been neither 

2'»Ch. 5 (N. & C. 438) ; Green v. Allen (1844) 24 Tenn. 170, 233. 
2ro Green v. Allen, supra, footnote 278, p. 178. 
280 Green v. Allen, supra, footnote 278, p. 207. 

28i Dickson v. Montgomery (1851) 31 Tenn. 348, 366; Frierson v. Pres- 
byterian Church (1872) 54 Tenn. 683, 694. 

262 Dickson v. Montgomery, supra, footnote 282, p. 367. 

283 Drew v. Wakefield (1865) 54 Me. 291, 298. 

284 p re acher's Aid Society v. Rich (1858) 45 Me. 552, 559. 
285Tappan v. Deblois (1858) 45 Me. 122, 128. 
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exclusively derived from nor restricted by the statute, 386 though 
that statute has been said to have been incorporated into the 
state's chancery jurisprudence by the general statutes of the 
state. 287 

This leaves four newer states widely scattered in which the 
English doctrine has been upheld though the legislature has taken 
no action whatsoever. One of these, Texas, was at one time 
an independent republic; another, Iowa, is a part of the Louis- 
iana purchase; the third, Ohio, is one of the five states carved 
out of the Northwest Territory, while the fourth, Oregon, is 
formed of a part of the territory which was involved in the 
famous Northwest Boundary Dispute. 

The power of the courts in Oregon over charitable trusts is 
derived from the common law 288 and consists of an original in- 
herent jurisdiction by virtue of their inherent powers without 
reference to whether or not the Statute of Elizabeth has been 
adopted in the state. 280 In Texas the English law as to trusts 
was in force while the commonwealth was still an independent 
republic. 200 It has, therefore, been held that courts of equity 
have jurisdiction over charities by virtue of their general powers 
independent of any statute. 281 Any attempt to deny to the 
courts the power to uphold and enforce charities has found no 
countenance, 292 since such power from an early date has become 
firmly embedded into the state's judicial system. 203 Though the 
Statute of Elizabeth has not been in terms adopted in Ohio, its 
principles and doctrines have been adopted by its courts 294 and 
enter to a certain extent into the jurisprudence of the state. 285 
This adoption, however, has not been entirely uninfluenced by 
the action of the legislature. That body early in the history of 
the state passed a law making all gifts to the poor of a town- 
ship good and valid in law, and passing the title to property 
so given to the trustees of such townships for the use of their 

2S0 Tappan v. Deblois, supra, footnote 286, p. 131. 
237 Howard v. American Peace Society (1860) 49 Me. 288, 302 
*»/» re John's Will (1896) 30 Ore. 494, 511, 47 Pac. 341, 50 Pac. 226. 
=8»Pennoyer v. Wadhams (1891) 20 Ore. 274, 279, 280, 25 Pac. 720. 
200 Paschal v. Acklin (1863) 27 Tex. 173, 193, 194. 
2oi Rhodes v. Maret (Tex. 1908) 112 S. W. 433, 435 ; Hopkins v. Upshur 
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poor. 298 The spirit and policy of this legislation has been ab- 
sorbed by the courts and has led them to uphold gifts not within 
its letter, though charitable on general principles. 297 

Shortly after the territorial status of Iowa had come to an 
end by the admission of the new state into the Union in 1846, 
the question of the doctrine in regard to charitable trusts to 
prevail in the new state was settled, though not without consid- 
erable difficulty. To reach its result an early case decided in 
1852 298 was overruled four years later on the ground that the 
court would not allow a rule hastily enunciated to grow up and 
receive its subsequent sanction. 299 Since that time many ques- 
tions of importance have come before the courts of the state 
in which the common law doctrine of charities has been applied. 
It can, therefore, admit of no doubt that the Statute of Eliza- 
beth or at least the English charity doctrine is part of the com- 
mon law of Iowa. 300 

It has been seen that the United States Supreme Court is 
in large measure responsible for the rule which exists in Vir- 
ginia, West Virginia, Maryland and the District of Columbia. 
The position which the federal courts will take in charity cases 
is, however, important, since many such cases on account' of 
diversity of citizenship can well be thrown into the federal 
courts. That this has not been done to a greater extent than 
has actually happened is due to the fact that the Federal Su- 
preme Court has adopted the policy of absolutely following the 
state rule in this matter, whatever it may be. Thus in the 
famous case of Vidal v. Girard, 301 it followed the law of Penn- 
sylvania. In another famous case involving a large amount of 
property, it followed and applied the Louisiana law, though this 
law is based On civil and not common law conceptions. 302 It 
was but natural that after the early case of Philadelphia Baptist 
Ass'n. v. Hart 303 had in part been overruled by the Girard Case 
just mentioned, litigants in Virginia and Maryland should apply 
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to the federal courts in preference to the state courts where their 
side of the case appeared to be foredoomed in the state courts. 
This attempt, however, has availed them nothing since the Su- 
preme Court in cases arising in these jurisdictions still follows 
the Hart Case. 304 Of course, where a charitable gift would be 
valid in either of these states, it will also be upheld by the Fed- 
eral courts. Thus the court has discussed and applied the stat- 
utory exceptions made to the Virginia doctrine in 1839 and 
1841 , 305 and has held a gft to an incorporated domestic mission 
to be valid in Maryland on the ground that domestic missions 
constitute a part of its corporate purposes. 300 The view thus 
taken as to Virginia and Maryland, of course, applies equally 
to West Virginia, which has substantially the same law on this 
subject. In view of the stand thus taken by the federal courts, 
it may be confidently asserted that no particular advantage can 
be gained by taking charity legislation away from the state 
courts and transferring it to the federal courts. 

To sum up: Due in part to the repeal of the Statute of 
Elizabeth by them, in part to an early decision of the United 
States Supreme Court, the states of Virginia, West Virginia, 
Maryland and the District of Columbia have been led away 
from the English charity doctrine and have but partially recov- 
ered their lost ground through legislative action. The same 
misfortune has befallen New York, Michigan, Wisconsin and 
Minnesota through a codification of the law of trusts which abol- 
ished all trusts except as expressly authorized or modified. All 
these four states, however, with the exception of Minnesota 
have now found their way back to the English charity rule. In 
still another state, Mississippi, all charitable devises and all be- 
quests in favor of religious charities have been declared void 
by the constitution of that state. With the exceptions just men- 
tioned the English charity rule is in force in all the remaining 
states of the Union, though its legal foundation is not by any 
means the same in all or even a majority of them. Such doc- 

30 * Russell v. Allen (1882) 107 U. S. 163, 167, 168, 2 Sup. Ct. 327; 27 
Ala. Law Journal 289, affirming Fed. Cas. No. 12,149, 5 Dill. 235 ; 8 Cent. 
Law J. 314; see Kain v. Gibboney (1879) 101 U. S. 362, affirming Fed. 
Cas. No. 7595, 3 Hughes 397; Wheeler v. Smith (1850) 50 U. S. 55, 76, 80; 
Miller v. Ahrens (C. C. 1907) 150 Fed. 644; Board of Foreign Missions v. 
McMaster (1855) Fed. Cas. No. 1586; Meade v. Beale (1850) Fed. Cas. 
No. 9371. 

aos Handley v. Palmer (C. C. 1899) 91 Fed. 948, 954. 

306 Domestic & Foreign Missionary Society v. Gaither (C. C. 1S94) 
62 Fed. 422. 



LAW OF CHARITIES IN THE U. S. 309 

trine rests on extensive legislative acts directly recognizing it in 
Connecticut, Georgia, Kentucky, Louisiana, North Carolina, 
Pennsylvania and Rhode Island. It rests on statutes which 
adopt the English statutes passed before 1606 in Arkansas, 
Colorado, Florida, Illinois, Indiana, Massachusetts, Missouri and 
Wyoming. Its only legislative foundation in Alabama, Arizona, 
California, Idaho, Kansas, Montana, Nebraska, Nevada, New 
Mexico, North Danota, Oklahoma, South Dakota, Utah, Ver- 
mont and Washington is a statute which adopted the common 
law. In the remaining ten states, namely, Delaware, Iowa, 
Maine, New Hampshire, New Jersey, Ohio, Oregon, South 
Carolina, Tennessee and Texas, the doctrine has been laid down 
by the courts without any direct legislative recognition of any 
kind. 

Carl Zollman, 

Chicago, 111. 



